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At my age, | nevertheless remember 1990 pretty well and in school law, the Kentucky Education Reform Act
(KERA) of 1990 was not the only new statutory game in town. Congress added to the mix of new statutory
provisions to be dealt with by the enactment of the Americans with Disabilities Act of 1990 (ADA). Those
of us involved in education and school law have spent the past nearly two decades trying to implement
these Federal and State provisions. Now comes the ADA Amendments Act of 2008 — ADAAA, which
became effective January 1, 2009.

A. The ADA of 1990 (42 U.S.C. §12101 et seq.)
1. The ADA of 1990 set forth nine (9) congressional findings that played a pivotal role in the subsequent
judicial interpretation of the legislation that was at least in part undone by the ADAAA
a) several of those congressional findings were as follows:

“some 43,000,000 Americans have one or more physical or mental disabilities, and this
number is increasing as the population as a whole is growing older”

“historically, society has tended to isolate and segregate individuals with disabilities, and,
despite someimprovements, such forms of discrimination againstindividuals with disabilities
continue to be a serious and pervasive social problem”

“individuals with disabilities continually encounter various forms of discrimination, including
outrightintentional exclusion, the discriminatory effects of architectural, transportation, and
communication barriers, overprotective rules and policies, failure to make modifications to
existing facilities and practices, exclusionary qualification standards and criteria, segregation,
and relegation to lesser services, programs, activities, benefits, jobs, or other opportunities”
“individuals with disabilities are a discrete and insular minority who have been faced with
restrictions and limitations, subjected to a history of purposeful unequal treatment, and
relegated to a position of political powerlessnessin our society, based on characteristics that
are beyond the control of such individuals and resulting from stereotypic assumptions not
truly indicative of the individual ability of such individuals to participate in, and contribute
to, society”

b) the ADA of 1990 also expressed its purpose as being in part:

“to provide a clear and comprehensive national mandate for the elimination of
discrimination against individuals with disabilities”

“to provide clear, strong, consistent, enforceable standards addressing discrimination
against individuals with disabilities”
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2.

3.

c)

the ADA of 1990 defined “disability” as:
e “a physical or mental impairment that substantially limits one or more of the major life
activities of such individual,”
e “arecord of such an impairment,” or
e “being regarded as having such an impairment”

The Rehabilitation Act of 1973 (§504) (29 U.S.C. §794)

a)

c)

beforewe had even the predecessortothe Individuals with Disabilities Education Act (IDEA), Congress
enacted a provision dealing not only with children with disabilities and the prohibition from
discriminating against them so as to deny ready access to any program or activity receiving federal
financial assistance, but also to prohibit discrimination in the work place based upon a disability

1) the ADAof1990did notdefinetheterms “physicalor mentalimpairment,” “
or “major life activities”

substantially limits,”

2) because the ADA of 1990 failed to define these highly significant and critical terms and even with
the Equal Employment Opportunity Commission (EEOC) adding its two cents worth as to the
import of these terms, the legal stage was set for court decisions, including by the Supreme Court
of the United States, interpreting the meaning of these terms and overall the outcomes of those
decisions were to apply the meaning of those terms parochially and to restrict the nature of
physical/mental health conditions or impairments deemed to be covered by the ADA of 1990

multiple §504 cases got to the United States Supreme Court for a determination as to “who is
handicapped” and did the statute create a “private right of action” for damages, e.g. Southeastern
Community College v. Davis, 442 U.S. 397 (1979), and School Board of Nassau County v. Arline, 480
U.S. 273 (1987)

1) inArline,supra,the Supreme Court noted Congress had expanded the definition of “handicapped

In

individual” to mean “[alny person who (i) has a physical or mental impairment which

substantially limits one or more of such person’s major life activities, (ii) has a record of such an

impairment, or (iii) is regarded as having such an impairment”

e Arlineinvolved an elementary school teacher who experienced a recurrence of tuberculosis
afterthat health condition had been in remission for twenty yearsand was discharged in her
employment

e the teacher initiated litigation claiming she had been discriminated against under §504

e the Federalregulations implementing §504 had defined “physical impairment” and “major
life activities”

e the United States Supreme Court affirmed the lower appellate court’s conclusion that
Arline’s condition “falls . . . neatly within the statutory and regulatory framework” of §504
and remanded the case for a factual determination of whether Arline was “otherwise
qualified” for her job as a teacher and whether the school board could reasonably
accommodate her

the Supreme Court in Irving Independent School Dist. v. Tatro, 468 U.S. 883 (1984), considered
whetherastudenthad beendiscriminated against by a school district failing to provide a handicapped
child with clean intermittent catheterization during school hours

The ADA of 1990 adopted the same definition of disability as found in §504

a)

inview of the factthe ADA of 1990 had not defined the key terms of “physical or mentalimpairment,”

“substantially limits,” and “major life activity,” the Supreme Court dealt with the issue of who is
“disabled” in Sutton v. United Airlines, Inc., 527 U.S. 471 (1999)

e the airline successfully argued that sisters who had applied for and were denied positions

as airline pilots had not been discriminated against because they were not disabled when
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B.

b)

taken into consideration was the ameliorative effects of corrective lenses; the twin sisters
had argued that mitigating measures should not be factored in when considering the
definition of who is disabled to determine whether a person is substantially limited in a
major life activity

in 2002, the United States Supreme Court decided the case of Toyota Motor Manufacturing,
Kentucky, Inc. v. Williams, 534 U.S. 184 (2002), wherein it was determined an employee with carpal
tunnel syndrome was not substantially limited in the major life activity of working because she was

not also limited in at least one other major life activity; the Supreme Court strictly interpreted the
terms “substantial” and “major” relyingin significant parton the 1990 finding in the ADA of 1990 that
“43 million Americans have disabilities” and reasoning that if Congress had intended that everyone
with a physical impairment that precluded them from performing a particular task qualified as
disabled, the congressional findings would have been much higher

The legislative branch plays its trump card — the ADAAA
Congressresponded in 2008 to the United States Supreme Court’s decisions interpreting the ADA of 1990
and as well to certain regulations of the EEOC

1.

The preamble to ADAAA forbodes what follows in the Act by unequivocally stating its goal to be — “To
restore the intent and protections of the Americans with Disabilities Act of 1990"

The ADAAA contains “new” findings from those expressed in 1990 and these findings are a lynchpin to
understanding the amendments:

a)

c)

d)

e)

f)

g)

“in enacting the Americans with Disabilities Act of 1990 (ADA), Congress intended that the Act
‘provide a clear and comprehensive national mandate for the elimination of discrimination against
individuals with disabilities’ and provide broad coverage;

“in enacting the ADA, Congress recognized that physical and mental disabilities in no way diminish
a person’s right to fully participate in all aspects of society, but that people with physical or mental
disabilities are frequently precluded from doing so because of prejudice, antiquated attitudes, or the
failure to remove societal and institutional barriers;

“while Congress expected that the definition of disability under the ADA would be interpreted
consistently with how courts had applied the definition of a handicapped individual under the
Rehabilitation Act of 1973, that expectation has not been fulfilled;

“the holdings of the Supreme Court in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) and its
companion cases have narrowed the broad scope of protection intended to be afforded by the ADA,

thus eliminating protection for many individuals whom Congress intended to protect;

“the holding of the Supreme Court in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 534
U.S. 184 (2002) further narrowed the broad scope of protection intended to be afforded by the ADA;

"asaresult ofthese Supreme Court cases, lower courts have incorrectly found in individual cases that
people with a range of substantially limiting impairments are not people with disabilities;

“in particular, the Supreme Court, in the case of Toyota Motor Manufacturing, Kentucky, Inc. v.

Williams, 534 U.S. 184 (2002), interpreted the term ‘substantially limits’ to require a greater degree
of limitation than was intended by Congress; and
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h) “Congress finds that the current Equal Employment Opportunity Commission ADA regulations
defining the term ‘substantially limits’ as ‘significantly restricted’ are inconsistent with congressional
intent, by expressing too high a standard.”

Congress also set forth several “purposes” forthe ADAAA which are also importantto understanding the

amendments and what may reasonably be anticipated in the future application of the amendments:

a) “tocarryoutthe ADA’s objectives of providing ‘a clear and comprehensive national mandate for the
elimination of discrimination’ and ‘clear, strong, consistent, enforceable standards addressing
discrimination’ by reinstating a broad scope of protection to be available under the ADA;

b) “toreject the requirement enunciated by the Supreme Court in Sutton v. United Air Lines, Inc., 527
U.S. 471 (1999) and its companion cases that whether an impairment substantially limits a major life
activity is to be determined with reference to the ameliorative effects of mitigating measures;

c) “torejectthe Supreme Court’s reasoning in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) with
regard to coverage under the third prong of the definition of disability and to reinstate the reasoning
of the Supreme Courtin School Board of Nassau County v. Arline, 480 U.S. 273 (1987) which set forth
a broad view of the third prong of the definition of handicap under the Rehabilitation Act of 1973;

d) “torejectthestandardsenunciated bythe Supreme Courtin Toyota Motor Manufacturing, Kentucky,
Inc. v. Williams, 534 U.S. 1984 (2002), that the terms ‘substantially’ and ‘major’ in the definition of
disability underthe ADA ‘need to be interpreted strictly to create ademanding standard for qualifying
as disabled,” and that to be substantially limited in performing a major life activity under the ADA ‘an
individual must have an impairment that prevents or severely restricts the individual from doing
activities that are of central importance to most people’s daily lives’;

e) “toconveycongressionalintentthatthe standard created by the Supreme Courtinthe case of Toyota
Motor Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 194 (2002) for ‘substantially limits’, and
applied by lower courtsin numerous decisions, has created aninappropriately high level of limitation
necessary to obtain coverage under the ADA, to convey that it is the intent of Congress that the
primary object ofattention in cases broughtunderthe ADA should be whether entities covered under
the ADA have complied with their obligations, and to convey that the question of whether an
individual’s impairment is a disability under the ADA should not demand extensive analysis; and

f)  “to express Congress’ expectation that the Equal Employment Opportunity Commission will revise
that portion of its current regulations that defines the term ‘substantially limits’ as ‘significantly
restricted; to be consistent with this Act, including the amendments made by this Act.”

The ADAAA amendments, with the basic definition of disability remaining as: a physical/mental
impairment that substantially limits one or more major life activities; a record of such an impairment; or
being regarded as having such an impairment, are:

a) major life activities (not defined in the ADA of 1990)

e list of major life activities includes:
— caring for one’s self — walking — learning
— performing manual tasks —standing * —reading *
— seeing — lifting * — concentrating *
— hearing — bending * — thinking *
— eating * — speaking — communicating *
—sleeping * — breathing —working

* added to those previously set out in EEOC regulations
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a major life activity also includes the operation of a major bodily function (all new):

—immune system — bowel — brain —endocrine
—normal cell growth — bladder — respiratory —reproductive
— digestive — neurological — circulatory

b) regarded as having an impairment (not defined in the ADA of 1990)

if individual can demonstrate they have been subjected to an action prohibited under the
Act because of an actual or perceived physical/mental impairment irrespective of whether
that impairment limits a major life activity

an individual is not to be regarded as having an impairment if such is only transitory and
minor, i.e., actual or expected duration of six months or less

c) rules of construction regarding the definition of disability

the definition of “disability should be construed to favor broad coverage to the maximum
extent permitted by the ADAAA

the term “substantially limits” should be construed consistently with the findings and
purposes of the ADAAA

an impairment that substantially limits one major life activity need not limit other major life
activities in order to be a disability

an impairment that is episodic or in remission is a disability if it would substantially limit a
major life activity when active

the determination of whether an impairment substantially limits a major life activity shall be
made without regard to the ameliorative effects of mitigating measures, e.g., medication,
medical supplies, equipment, appliances, hearing aids

6. The focusunderthe ADAAA is clearly now of whether an individual has been discriminated against on the
basis of a disability

7. The ADAAA grants authority to the EEOC, the United States Attorney General, and the Federal Secretary
of Transportation to issue regulations

8. The definitions for the terms “disability” and “individual with a disability” are bootstrapped and made
applicable to §504

C. Implications of and compliance with the ADAAA
1. Inemployment
a) many more school employees could be considered disabled

b) itisimperative that job descriptions be reviewed and essential functions as contrasted with marginal
functions be clearly identified

make sure each employee has received a copy of the job description applicable to the
employment position(s) held with the school district and invite Q and A on this topic

c) emphasize with “management” level employees the importance of the interactive process relating to
a claim by an employee as being disabled regarding the issue of reasonable accommodation

whatdoesthe employee seek to do or have done that will allow them to continue to perform
the essential functions of their job even with the claimed disability

documentation is an absolute necessity as to each step of the interactive process including
information requested from the employee

develop procedures for handling reasonable accommodation requests from employees and
distribute such procedures to appropriate staff

do not be too quick to draw conclusions about claimed impairments
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d) review evaluation procedures and forms to assess anew that they do not discriminate on the basis of
disability

e) include in professional development and other employee performance enhancement programs a
componentintended to make all employees aware of the intent of the ADAAA and the reaffirmation
the school district does not discriminate on the basis of disability

2. Students
a) more students may qualify for an accommodation plan under §504
1) courts have considered a claimed violation of §504 in consonance with the ADA of 1990 and such

will continue with the ADAAA

e considertheimpactoftheinclusion of reading, concentration, thinking, communicating being
listed as major life activities under the ADAAA

e no longer entitled to consider the effect of mitigating measures, e.g. medication for ADHD,
OCD, etc.

D. Watch for regulations!
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